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1 11
2 In Septe~ozr, 2973, Eowaxd S. Vright Construction Company was

3 | performing cextz:zn iork for the United States MNavy at the Havy's Triadenct

bmarine base &% Zangor, Kitvsap County, ain the jurasdictional area ol

|_J

4 | st

{

dent. Associrated with Wright as a sub-contractor for land clearang

ja

5 | respo

6 | was Richerts' Sons, Inc. The Navy reguired that land clearing debris

7 I not be burned on the base.

8 III

9 On September 23, 1975, an inspector on respcndent's staff saw

10 | several large truckloads of natural vegetation debris bkeing hauled out
11 |of Gate 12 of the Navy base to a nearby cleared arza on private proparty
12 lovned by John W. Whitford. The inspector ascertainad that the debras
"3 |was from a Howard S. Wraight Construction Company project site being

14 | cleared by Richerts' Sons, Inc.

15 The debris was arranged in two separate large piles. The locatzon
16 |0of the two piles yvras about one-guarter mile northk of property also

17 | owned by lir. Whaitford, on which he has develoned and was contiruing to
15 idevelop a mnobile hore park. Tnroughout this property to the south of

19 jthe two large prles containring debris freom the Navy base tir. Vilhitford

2( : 2also was clearing land {(see Exhibzit A-1), On this property to the south,
21 fir. Whitford had some ten piles of natural vegetation debrais, all of

them smaller than the two piles containing Navy base debras. Nr. Whitford

"o
I

73 also added some of his owint land clearing debrais to the two piles
23 |containing Navy base material.
‘ Iv

. The inspector, concerned about the provision of Section 1.07(nn)

o
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1 icf rzsoonlzoo's Tsoulinonon IozaZ ot orighioapsly to thee trarsnoricd Navy
o 1 @dohris and To cmozict .72 of rasyondent's Feguiftion I :f ihe piles

o | were Lurned, con-tacza .r. Vhitford cn Sep.ember 25, 1975 and 1rformad
g Vhir 0of Fegul-=ion T o 2 ol enfcrgemant conseguarncaes 1f the piles vere
5 | burred sitihous firs-c o= iinc a veriance ircrt responiert.

¢ lgave hirm +tte =am2 czrarsal walping which had been guven teo I'r. Wnaitford.
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127 | R17herts"' Sonas, Irc.

o

i On Qctooer 1, 1973, respondent rotrfied Howard S. Uright

1o, Comscrvetaon Cormol v g ritina {F-habit R-6) that burnirs on privace
1, 1'12nad o the trans.ozzed oy lond cleerapo debrais veuld bs an "unlas [ul
i* oparation en? susiuert o Lriorcevsnt action” by respondect.

1. On Cceozer 3, 2973, rosoo-fznt s=2t an rdentical lstter (E:labii

T S
- -

!
}__l
A
U
0
4
1
il
31}
[
L
-
-1
5
v
n
[
I-(J
()]
15
3
|_|
"
G
4
L}
¥
Q
I~
M
0]
o
(g
T
1J
ot
d
=

- e - S tias = S aALa 1 e e, .- = ~ L - P
'y ttranoneried Lhiavy Ca2cole Lntil oz overiarnce for same bad heen obtainagd
27 jito™ respondent,
g
IVOLINATL PIRDINGS O TACT,
e v e - .
COMCLISTONS O LAY "o 07 2=R o



2 On O-obaer §, 1975, a forest technician on the staff of theo State

~suan+ to RCW 76.04.170, 1ssued to

I_J
v
0
n
o}
2
b
)
0
Ul
g
o

4 11lr. Wnitford a =z.rning permit for the purposes of "forest fire hazard
nc—e premises debris disposal.”
6 bv. Vhitford testified he undexrstood the permit (Exhibit R-22)

covered not only the sore ten swaller debris piles on his mobxle hore

-1

8 | park but also the two larger piles containing Navy debris and located
9 | cne-guarter mile north c¢f the mobile hore site.
10 The forest technician testified the permit was 1ssued only to

11 | cover thr=e of the sraller piles on the moolile home park site.
12 While the permit lacks deta:rl as to 1ts limitations and whale 1t
contains an error in legal description not noted either by the forest
14 | techriciran or by lr. Vhitford at the time of issuance, this Board finas
1 | that the permit was limited to three Mobile home park piles and dad not

16, | inzlude the two largar piles containing Navy debris. Ve make thas

17 | finding for the following reasons-

iS (2a) On 1ts face, the permit 1s conditioned to include certain
in | fire safecy precautions, such as "20 gallons (of watexr) and 2 buckets,”
90 | <inich would be useless 1n conzrolling fires of such dimension as the

2] | two larce piles containing the Navy debras.

22 (b) On 1ts face, the perrit states that 1t was issued "subject to
23 | #xr gurality control.”

iy (c) Hr. Whitford and the forest technician sat in a car nesar an

°3 ) entrance road to the mobile home park vhen the permit was prepared. The

only debris piles visible were those of the mobile hore park. The forest

L]
-
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On October 13, 1975, at 9:25 z2.rm., *the inspactor returred to the

e

oL

site. Each pilz, wnica had been consolidatedl by taz use of a tractor,
was about threz—Fox-chs consured. The separate piles viers smoldecing
and each ore was emytting nhzavy bo’lovs o opague smoke. The inspector

saw no person in actendarce and 247 no gvidence of any attempt to

extinguish tne fires,

Subsaguently, respondant servad on the Unated States Navy, Howard
S. Wright Construction Corpany, Rizheris' Sons, Inc., and HMr. Whitford
Notices of Violatron Nos. 10715 arn< 10716, which cited Section 9.02 of
respondert's Fegulation I, and ilotzces of Cival Penalty Nos. 2388 and
2589, each 1in the amount of $250, =-n connsction with the two fires
obsarved on October 17, 1975, and iiotices of Viclatvion Nos. 10717 and
10718, which cited Section 9.02, andi lictices of Cavail Penalty iles. 2590
and 2591, each 1n the arount of $239, an connecizon vith the tvwo fires
Obhservad on October 18, 15

kowvard 8. Vrighit Construccior Corpany and Pacherts' Sons, Inc. mede
cimely appeals to this BEoara of Yotices ol Civil Penaltios Nos. 2588,

2589, 2590 and 2591. They are the suabjects of this matter.

Any Conclusion of Law hereinziter recited vhich 1s deemed to be a

Finding of Fact 1s adopted nereviizn as sare,

d

From thase Findaings, tha Pollazion Corntrol Eearings Board comes to

tl"_': L3=
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=1

[ols)

Thre uwlti—~s==z 12312 -- these inztant racters 1s whethey thore ' ere
onc or more Tioliazions of S=zticn .02 of respondeat's Regulation I,
Lorever, this board S:irst rust detzr-:ne vhetner appellants veroe ode
drazr a valid DR zaoen . C-z2t prz2l-ominzry step is reguirad baoouse
our Supresz Couri's reca-c Jzoisito an Siozsor Tirnbsr Co. v, O.vmolc
Axir Pelluticn Corizol Fuz-ozite arc IR, Yoo £3871 (svp. Ct., Ap-1l 2
1974).

IT

Bocause of Dairdinyg 97 Tact I, e conclude ihat appellao-ts aid
No- BUsss%s a L2 nerriz ek corzfed or pesmibted 1n any vay the
Lrrning of the o lerge oiles ol tramsporited Mavy debris.

T"» yr1ch o erphiasize “-uat ve do not lightly come to thet
conclusion. Ve rzach i1t, o mart a2t leasc, Ifror a bachground,
coctrulaced an tats Zoarmdl's cil-ysacs Lisstory, ©I RAviar ULLNO sEVELO
Clzproes 1nmvoliirss regionnl 31y polluilon control agencies (such as
ressondert) and Loz DR oo ojurisdicticr i chen bBurnang incldonto.
On oczas on, khis Toowd s Icourd Lt voLessgry Lo Corit iz Cohizc b
Tound t0 be a reocrettobls logw of avtor-governiner L CTOD2RYaLion in
protectzon of the pabizc “xo~ v asrictaed air ceontamination.

To cho conurar “hzzz oainsi.nt ratters, hoveves, i the
refreshang faco tha or .2t oand (re DNR closely coowporated almost
from the romant th2a DonceErt's incgpactor {1ir .t becsrme concerred obhou
those two huge =ile trorszorssl cziris heing accurulated on
[Ir. WnitIord's prope:i v Sina —ihz oJidenceg to ba overrhelming That
I L FINDINGS oF &

COVCLL3IONS COF LU S 2



the DNR dic no= 1nz-=sd a2na did nei, as a fact, grant any open burning

permit for thes= tro piles ol debkras.

Having Geter—-nad trat respondent does have jurisdiction in these
matters, we now core to Section 9.02 of respendant's Regulation I. Tha
section 15 a raze of obfuscation but, with patarznce, its tancled skain
15 not too difficult tc unravel.

In these instant matters, Section 9.02 must be read with Section
1.07(nn}, from vhich we lesarn that the burning of the two dekris piles
of concern here did not gualify as "land clearing burning” because
the maz-er:ial bad been transported; that is, they were not ign:ted on
the land on wvhich the vegstacion originated.

This definition, then, leaves the ignition cof thosa2 t-ro pries
under the general category ¢f "othar burning" covered in Section
©,02(3) (3), for which "prior written approval" must be obtained from
raspondent.

e conclude that Secition 9.02 does applyv 1n these matters.

v

Finally, then, v2 are left vich decvernmining vhecher tne facts

dzronstrate a violation, or viclations, of Section 9.02.
They sur2ly do. Rasvondent, the facts clearly show, bent over

3

backward to advise and 7an appellants, nct only orally but in wraiting,

-

+hat they would be in violation oI Sectron 9.02 1f those tijo piles were

1gnited vithout a var:iarce having been sought from respondent. But,

no varliance vas sought, end they vere ignited. Appellants rust bear the

con.2guence~. Thev wvere in violation of Section 9.02 as cited in

FI: L. G5 OF FACT,
IoNS OF LAW AND O2DLR 9
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In tiiis, z r--zrT otus asvwr2mi of apoclilarvis oot {c.) cnl, a
fire lane s=o=rozzd iz Lo prles ard thal trer2 voolly was only oo
fire erd oniy ~=z -~clat-ox and that () the vislar:io~s nccoad on

25 ard 10716 foz Octobar 17. Thers v =x7e t, 0 burrara

rilas, To say they could have bheen emalger-alad 2nco orne cigantic pille,

@z also were o violations con Coctober 1o 23 cit:d 2 lloticos
of Vigolation XNos 10717 and 10718, 1ot only does S=ction 3.20 of

reszondert's Regulaticn I veguore that they be counted szparatel) fronr

taose neca2d on tle zreviols day, but the evidencz rel.es only tos clecar
fhaye vera real, hoaa fide alr contam_natlor VIOoLSELors az o tron.s L
crl=23 on Octon=r 18; the hilloviayg sroke cf thet Tay loasv o, no doubc.
v

Iocices 0f Civil Peralcoy Fos. 2388, 2589, 2340 a-d 2591, ot thoug’
c2ch vis 1 the i of the marave @ 'lonable orount viiich rospondont
~ov levy for a cavil menaltyv, are reasornebleo in vicy ¢ the Zachs ard
circurstances.

3
a

P

[ay]

Ary Finding ¢ ct berzuin recited vihich 1s decred to Lo a (onclusion
2f Lav 1s adonzed Le-owith as sars.

Therafore, tive Follution Contiol l'zarings Board
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